

         		 Attachment A
EXAMPLE COUNCIL POLICY

Councillor roles in development matters

NOTE: The content of this document is intended as an example council policy and can be modified based on individual council processes in relation to the management of development applications. 
Head of Power
Local Government Act 2009 
Related Legislation
Planning Act 2016
Economic Development Act, 2012
Integrity Act 2009
Public Records Act 2020
Objective
The objectives of this policy are to:
· clarify how councillors may engage with developers in the current and future interest of the local government area, particularly where there is no matter before the council. 
· provide a framework for how councillors should engage with developers and or submitters once a matter is being prepared for lodgement or has been lodged with the council.
· provide further guidance on where a councillor has, or is likely to have, a prescribed or declarable conflict of interest in relation to a particular development application. 
This policy will assist councillors when interacting with these stakeholders and promotes decision making in the public interest, good governance, and enhanced community confidence in the local government.
Definitions
CEO means council’s chief executive officer.
Councillor means the mayor and councillors of the #### Council.
Council officer means all employees of council, whether employed on a permanent, temporary, or part-time basis.
Development application means an application for development that requires assessment against the provisions of the planning scheme, other local planning instrument or Priority Development Area Development Scheme.
Developer means an applicant for a development approval or a prospective applicant for a development approval, their advisors, and representatives. It includes any lobbyist acting on behalf of a developer.  If the applicant is a body corporate, the term includes office holders and employees of the applicant. If the applicant is a partnership, the term includes partners and employees of the applicant. 
Interaction means a pre-arranged engagement in relation to a development matter (including face to face, virtual or by telephone).
Lobbyist has the same meaning as defined in the Integrity Act 2009, that is, a person or entity who carries out lobbying for a third-party client.
Submitter is a person who has made a submission, or expressed an intention to make a submission, about a development application as provided under the Planning Act 2016. It includes any lobbyist or consultant acting on behalf of a submitter.
Application
[bookmark: _Hlk57214877]This policy applies to councillors and is consistent with the legislative requirements relating to councillors in the Local Government Act 2009 [the LG Act], the Planning Act 2016 2016 and the Integrity Act 2009.
This policy does not apply to unanticipated or social engagements that occur from time to time between councillors, developers or submitters. However, councillors should carefully consider the implications of social engagements with these persons and be mindful at all times of their obligations under the Local Government Act 2009 and the Code of Conduct for Councillors in Queensland
This policy does not apply to councillor interactions with the community related to the making of planning instruments such as planning scheme amendments, new planning scheme preparation, neighbourhood/local area plans or the like.
Policy Statement
Council is committed to representing the overall public interest of the local government area. Council must ensure that all decisions are legal, ethical, and impartial in accordance with the local government principles, and the responsibilities of councillors identified in the Local Government Act 2009. 
Councillors engage with many people in the community in relation to a broad range of matters. Open access to councillors, and council itself, is vital to efficient and effective local government. 
Developers and submitters seek access to councillors to discuss potential and existing development applications and other projects. The community has a clear expectation that interactions with these stakeholders are undertaken transparently and in the public interest. 
As prescribed in legislation, it is an offence for councillors to accept gifts, benefits or donations from property developers at any time. The Electoral Commission of Queensland (ECQ) administers this legislation under the prohibited donors scheme. 
COUNCILLOR ROLES IN DEVELOPMENT APPLICATIONS 
The Planning Act 2016 and Economic Development Act 2012 prescribe the circumstances in which a local government decides a development application. In some circumstances, a local government delegates this power to certain council officers.
When the local government is deciding an application, the provisions of the Planning Act 2016,  particularly the Development Assessment Rules, require that councillors individually and the local government collectively, must not pre-determine an application and cannot consider matters that are irrelevant or unrelated to a development assessment process.
[bookmark: _Hlk57216682]GUIDELINES FOR COUNCILLOR INTERACTIONS WITH DEVELOPERS, LOBBYISTS AND SUBMITTERS 
Adopting a structured approach to councillors’ interactions with developers and submitters will allow councillors to engage appropriately in the public interest and reduce their risk of engaging in misconduct or corrupt conduct.
1. If a developer or lobbyist wants to discuss a development matter with a councillor this should be referred to the office of the CEO or other nominated council office, to co-ordinate and diarise a meeting appointment. A meeting in this context may be face-to-face, virtual or by telephone.

2. When meeting with a developer or submitter about a development application, a councillor must conduct the meeting in the presence of an appropriate third party. Some examples of an appropriate third party are the mayor, the CEO, the chair of the planning committee, the director of planning, or other appropriate senior officer.  It is recommended that councils modify this list in accordance with their own circumstances but limit it to senior council officers to minimise the possibility of a junior planning staff feeling pressured or obligated to act in a certain way.


3. All meetings with a developer or submitter, including public meetings, must either be electronically recorded with the knowledge of the developer or submitter or a contemporaneous written record prepared. At a minimum this record should include: 
· the date of the interaction 
· the format of the interaction 
· all parties or persons involved in the interaction
· a summary of the matter/s raised with the councillor 
· a summary of the councillor’s response/s.Note 1: Records of meetings are to be kept in accordance with the Public Records Act 2002
Note 2: An audio recording is a document under the Right to Information Act
Note 3: Any commercial-in-confidence information may be the subject of an exemption to disclosure on the basis that it would not be in the public interest for the business affairs and future plans of private business entities to be disclosed.




4. When interacting with a developer or submitter about a development application, councillors should:
a. state that any opinions expressed by the councillor are personal to the councillor and do not in any way represent a formal council view
b. make it clear that a final decision can only be made after all relevant material has been prepared and considered
c. make clear that they can provide general information on the application process but cannot give definitive advice about a proposed development’s prospects of success
d. maintain the confidentiality of any information, records, briefings, and discussions that, if released at a particular point in time, could prejudice the interests of council, the public at large, or another party 
e. suggest that the developer or submitter seeks independent professional advice where relevant.

5. While councillors are entitled to express a personal opinion about a development application, they should be aware that the expression of a personal opinion, whether positive or negative may impact on the perception of their impartiality as a decision maker should they be required to decide the matter.

6. Under the Integrity Act 2009, lobbyists are required to inform councillors that they are a lobbyist when making initial contact (for example, when seeking to arrange a meeting). In addition to the record keeping requirements detailed above, interactions between councillors and lobbyists must be recorded in Council’s Register of Contact with Lobbyists. Nothing in this policy requires a councillor to meet with a lobbyist at any time.  
STAGES OF THE DEVELOPMENT ASSESSMENT PROCESS 
Under this policy, councillors have additional obligations in relation to their interactions with developers and submitters at each of the following stages in the development assessment process:
Pre-application (when there is no application before council or in the process of being drafted)
Councillors may interact with developers in the pre-application stage to promote the benefits of developing in their local government area [insert name of region] and encourage responsible and appropriate development.
Councillors can also discuss what is publicly known about a potential development with the general public.
However, if a councillor is likely to have a conflict of interest should a particular development application be lodged with council, it is recommended that the councillor refrain from interacting with the developer in relation to that matter. 
Pre-lodgement (when there is no application before council, but an application is being prepared for lodgement)
Reports on pre-lodgement requests and scheduled pre-lodgment meetings are provided to councillors.The frequency of reporting arrangements may differ across councils (i.e. on a weekly basis), and this section of the policy should be updated to reflect individual arrangements 

A councillor’s requests for advice or information relating to a pre-lodgment meeting must be made in accordance with council’s Acceptable Request Guidelines.It is suggested councils choose between the following options: 
Option 1: Councillors must not attend formal pre-lodgement meetings between developers and council officers. 
Option 2: Councillors may attend a pre-lodgement meeting in order to gain a more detailed understanding of a project or development proposal but should listen only and not contribute to any discussion.  


Post-lodgement and assessment of development applications (after an application is lodged)
Councils may have an internal process to make councillors aware of incoming applications to enable participation in the development assessment process, depending on development activity and council resources.Internal processes may differ across councils and this section of the policy should be updated to reflect individual council arrangements.  

Councillors must not direct, or attempt to direct, a council officer in the course of their duties to assess and report on a development application.
Councillor requests for advice or information relating to a development application must be made in accordance with council’s Acceptable Request Guidelines. 
Once a development application is lodged and is being assessed by council officers, councillors should not initiate or seek to be involved in internal meetings or meetings with the developer about the application under assessment. 
If a councillor is invited, and agrees, to engage in an interaction with a developer or submitter at this stage those interactions must occur having regard to the aforementioned guidelines for councillor interactions with developers and submitters (see pages 3 and 4).
If it becomes necessary for a councillor to provide feedback on issues of concern to the community, the councillor may initiate a meeting with a developer or submitter having regard to the aforementioned guidelines for councillor interactions with developers and submitters (see pages 3 and 4). 
If a councillor has a prescribed or a declarable conflict of interest in relation to a development application which is under assessment they must not:
· discuss the matter with any other councillor or council officer or who is or may be a participant in deciding that matter
· Interact with a developer or submitter in relation to that matter. 



Development application decision (when an application is being decided)
A. If the development application is being decided by council officers under delegation
It is generally not appropriate for councillors to interact with a developer or submitter about a development application particularly where the developer or submitter is aggrieved by the council officers’ assessment of the application or, is seeking the councillor’s intervention in the council officers’ assessment or decision. 
Councillors should advise the developer or submitter to speak directly to the council CEO or other appropriate senior officer (i.e. director of planning). Similarly, if councillors receive any information from a developer, or submitter, they should provide it to the CEO or other appropriate senior officer.
If a councillor has either a prescribed or a declarable conflict of interest in relation to the application they must not direct, influence, attempt to influence or discuss the matter with any council employee who is a participant in deciding that matter. 
 B. If the application is to be decided by council, and not by officers under delegation 
While councillors are not obligated to do so, it is acceptable for councillors to interact/meet with developers and submitters leading up to the meeting where the decision is to be made. 
In these instances, councillors must follow the aforementioned guidelines for councillor interactions with developers, lobbyists, and submitters (see pages 3-4). 
Councillors should convey any key information arising from such meetings to the council CEO, Director of Planning or equivalent, if they are not present at that meeting.
Councillors must disclose to other councillors who were not at the meeting, the recording or other record made of the meeting, so that all decision makers have access to the same information. 
After council officers have prepared a report and made a recommendation, and that report has been listed on a council meeting agenda, councillors may seek additional information from officers to ensure their duties are properly discharged when deciding the application. Information may be provided through a council briefing, general meeting (or delegated decision committee) or through a request in accordance with council’s Acceptable Request Guidelines.
As required under the Planning Act 2016, councillors must ensure they genuinely consider the development application, any submissions to the application, council’s report, including the assessment and recommendations by council officers, prior to them making a decision on the proposed development.
If a councillor has a prescribed or a declarable conflict of interest in the development application, they must declare the interest to the CEO and at any council meeting at which the matter is being considered and they must not:
· interact with developers or submitters in relation to that matter; and 
·    influence attempt to influence or discuss the matter with another councillor or council officer who is wholly or partly responsible for deciding the matter.
Post-development decision and appeal (after an application has been decided)
Once a decision has been made by council, councillors are required to respect that decision.
The post-decision phase of any development application is particularly sensitive and can involve negotiations between parties having an interest in the outcome of the application. Under the Planning Act 2016, every applicant has the right to negotiate with council on conditions and the scope of any approval issued by council. All such negotiations must be attended by council officers or representatives, and councillors should not be involved.
From the time a decision has been made until the end of the appeal period, councillors must not engage with the relevant developer or submitter in relation to the matter.  It is acknowledged however, that a development approval may also be part of a broader staged development and may therefore have other relevant development applications or associated requests before council (i.e. plan sealing requests for subdivisions).

If an appeal is lodged, councillors must also refrain from interactions with the appellants or co-respondents and should avoid commenting publicly about matters before the Planning and Environment Court. 
Council officers and council’s legal representatives manage the conduct of an appeal. During the course of an appeal ‘without prejudice’ meetings may be held between the parties to try to reach an agreement or limit the issues in dispute. Councillors do not attend ‘without prejudice’ meetings. Council officers will advise council:
· when an appeal is lodged;
· when something significant occurs in relation to an appeal; and
· when an appeal is resolved.
[bookmark: _Hlk57218579]Councillors must not seek to influence the manner in which conditions of development approval are implemented by council officers. 
Related Documents
This policy complements and is to be implemented in conjunction with other council policies, directives and relevant documents published by other agencies including, but not limited to:
1. Code of Conduct for Councillors in Queensland
2. Acceptable Requests Guidelines
3. [Insert council name] planning scheme, policies and documentation, and other relevant planning instruments
4. Register of Contact with Lobbyists

Monitoring and Review
Councillors will be provided with training on the requirements of this policy at the commencement of each council term. This policy will be reviewed for applicability, effectiveness, and consistency with relevant legislation, council resolutions, and other council documents.  Reviews of this policy will occur as required, or at least every four years.
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